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STATEMENT OF THE | SSUE

The issue is whether Petitioner term nated Respondent's

annual contract as a teacher for just cause.



PRELI M NARY STATEMENT

By charging letter dated March 14, 2002, Petitioner's
superi ntendent inforned Respondent that he was suspended wth
pay effective February 25, 2002, until the School Board neeting
on April 16, 2002. Petitioner's superintendent stated that he
intended to recommend to the School Board that it term nate
Respondent effective April 17, 2002. The letter states that the
grounds for these actions are that Respondent was arrested on
January 31, 2002, and charged with sexual battery on a 17-year-
old femal e student and i nappropriate conduct with other
students. The letter charges that Respondent has thus viol ated
School Board Policy 8.25(1)(a), (c), (i), (m, and (v) and the
Code of Ethics and the Principles of Professional Conduct of the
Education Profession. The letter concludes that these
violations constitute just cause for dism ssal under Section
231. 36, Florida Statutes.

By anended charging |letter dated August 2, 2002, Petitioner
added and clarified charges. This letter adds to the charges
stated in the March 14 letter by stating that Respondent is
guilty of:

1. Kissing a fermal e student and touching
her in the vagi nal region.

2. Kissing a second femal e student on at
| east one occasi on.

3. Making inappropriate coments to femal e
students about their appearance.



4. Making i nappropriate conments of a
sexual nature to or in front of students.

5. Allow ng students who were not schedul ed
to be in [Respondent's] class to cone into
and spend tine in [Respondent's] classroom
for no valid school purpose.

6. Encouraging students to | eave canpus
during the school day for the purpose of
getting food, including bringing M. G ayer
f ood.

7. Us[ing] non-curriculumrelated materials
in class, such as the show ng of videos.

8. Lack[ing] appropriate record-keeping.

9. Lack[ing] appropriate classroom

i nstruction.

The August 2 letter states that these actions constitute
just cause, pursuant to Section 231.26, Florida Statutes, for
the term nati on of Respondent because these actions:

1. Violate School Board policies 8.24 and
8.25(1)(a), (c), (i), (k), (1), (m, (o),
(t), (v), and (x).

2. Violate the Code of Ethics and

Princi ples of Professional Conduct of the
Education Profession in Florida, including
but not limted to 6B-1.001(2) and (3) and
6B-1.006(3)(a), (g), and (h).

3. Constitute msconduct in office, wllful
negl ect of duty and immrality.

At the hearing, Petitioner withdrew the charges in
paragraphs 6, 8, and 9 of the August 2 letter. Petitioner
called 28 witnesses and offered into evidence 23 exhibits:
Petitioner Exhibits 1-23. Respondent called nine wtnesses and
offered into evidence one exhibit: Respondent Exhibit 1. The

parties jointly offered 13 exhibits: Joint Exhibits 1-13. All

exhibits were adm tted.



The court reporter filed the transcript on Novenber 25,
2002. The parties filed their proposed recommended orders on
January 8, 2003.

FI NDI NGS OF FACT

1. Petitioner hired Respondent, an inexperienced teacher
who had recently graduated from col |l ege, and assigned himto
teach and serve as an assistant basketball coach at Dixie
Hol I'i ns Hi gh School during the 2000-01 school year. For the
2001- 02 school year, Petitioner reassigned Respondent to Tarpon
Springs H gh School, where Respondent assumed the duties of head
basket bal | coach. During both school years, Respondent was on
annual contract.

2. Initially, an admnistrator at Tarpon Springs Hi gh
School infornmed Respondent that he would teach American history
and econom cs, which are the subjects that he had taught at
D xie Hollins H gh School. Wen Respondent reported for duty at
Tarpon Springs Hi gh School, admnistrators did not give hima
schedul e until a couple of days before classes started.

3. At that time, Respondent |earned that, during the first
quarter, he was to teach counseling and personal fitness,
nei t her of which he had taught before. He also |earned that,
the followi ng quarter, he was to teach Freshman Experi ence,

which was a relatively new course, and personal fitness. 1In the



third quarter, he was due to teach earth-space science in place
of personal fitness.

4. At least for the first two quarters, Respondent was
assigned students in the GOALS program which is designed for
students who have not made substantial academ c progress due to
social problens. In this program the students take only four
cl asses per quarter. Each class runs one hour and forty-five
m nutes, five days weekly.

5. Respondent had difficulties assenbling materials for
t he peer counseling course. Teachers who had previously taught
t he course were not avail able. Extensive renovations at the
school made it difficult to locate materials for this and other
courses. Respondent finally visited a teacher at another school
and obt ai ned books, guides, and tests for peer counseling.

These material s advi sed Respondent to help the students learn to
settle their disputes peaceably w thout adult intervention and
suggested that the teacher supplenent the book with rel evant

novi es dealing with peer pressures, conflict, and social issues.

6. Respondent experienced simlar difficulties wth the
personal fitness course, for which he had books, but no teacher
edition or worksheets. However, Respondent's background in
athletics presumably prepared himto teach this course.

7. Al though Respondent voiced simlar conplaints about

Freshman Experience, he had a quarter to try to obtain



materials. Al so, no one else at the school had any experience
with this course, which the District had abruptly required the
hi gh schools to teach. Simlar to peer counseling, Freshman
Experience is a notivational course that al so covers persona
and academ c issues, as revealed by the titles of the required

books, Chicken Soup for the Soul and Ten Steps for How To Manage

Ti ne.

8. The seven charges listed in the Prelimnary Statenent
fall into four groups. Charges 1 and 2 are the nobst serious;
they all ege that Respondent kissed two students and touched the
vagi nal area of one of these students. Charges 3 and 4 are al so
sexual in nature; they allege that Respondent made i nappropriate
comments to fenmal e students about their appearance and
i nappropriate sexual conments to or in front of students.
Charges 5 and 6 pertain to classroom managenent; they allege
t hat Respondent allowed students to conme to his classroomfor no
| egiti mate purpose and encouraged students to | eave canpus to
get himfood. Charges 7-9 pertain to curriculum
adm ni stration, and instruction; they allege that Respondent
used noncurriculumrelated materials (such as videos), |acked
appropri ate recordkeepi ng, and | acked appropriate classroom
i nstruction.

9. Petitioner wisely dropped Charges 6, 8, and 9. No

evidence in the record supported these allegations prior to



Petitioner's announcenent that it was not pursuing these
al | egati ons.

10. Charges 5 and 7 require little nore analysis. The
evi dence supports neither of these allegations.

11. Concerning Charge 5, unenrolled students visiting
Respondent's cl assroom i ncl uded basketbal | players. Wile
Respondent remai ned the basketball coach, these players briefly
visited the roomfromtinme to time to di scuss sonet hing about
t he basketball program Petitioner did not show the extent of
these visits or that they were illegitimte.

12. Unenrolled students who were not participating in the
basket bal | programinfrequently visited Respondent's classroom
Al t hough the principal testified that one of his assistant
principals told himthat there was a problemw th unenrolled
students visiting Respondent's classroom he added that she
rejected his offer to talk to Respondent and said she woul d
handle it. After that conversation between the principal and
assistant principal, the principal said the problem was
elimnated. Interestingly, though, neither the assistant
princi pal nor anyone el se ever tal ked to Respondent about this
i ssue, which appears not to have | ooned | arge at the tine.

13. Concerning Charge 7, Petitioner never proved the
rating of any of the filnms nentioned during the hearing as shown

in Petitioner's classroom Filns nentioned during the hearing



as shown in one of Respondent's classes include Wth Honors

Rudy (shown repeatedly), Finding Forrestor, Saving Private Ryan,

The Hurricane, [The Mask of] Zorro, and assorted basket bal

vi deot apes.

14. The record reflects di sagreenent anong Petitioner's
adm nistrators as to the policy concerning the application of
the District policy regarding Rrated filnms. According to the
representative of the Ofice of Professional Standards, The
Patriot (apparently an Rrated filn) "could" violate this
policy, but, according to the principal, who is now handling

wor kf orce devel opnent in the District office, The Patri ot

“probabl y" woul d not be a probl em

15. Even if The Patriot were a problem as an Rrated

film it would be so only if Respondent had not obtained

perm ssion slips fromparents to show this and perhaps other R
rated filnms. Respondent testified that he did so.

Not wi t hst andi ng the testinony of one student to the contrary,
Petitioner never proved that Respondent failed to obtain
per m ssion slips.

16. The issue of the relationship, if any, between the
films and the courses fails because Petitioner failed to prove
the contents of the filnms or to prove adequately the prescribed
content of the courses, so as to permt a finding that the filns

were irrelevant to the courses. The broad outlines of peer



counseling in particular, at |east as established in this
record, would appear to accommpdate a vast array of filnms. A
sufficient nunber of students testified in sufficient detail to
a broad array of bookwork, class discussion, and ot her

i nstructional and assessnent nethods in both peer counseling and
Freshman Counseling to overconme whatever proof that Petitioner
offered in support of Charge 7.

17. The crux of this case lies in the charges involving
sexual inproprieties, as alleged in Charges 1-4. The quality of
proof was considerably different between Charges 1 and 2, on the
one hand, and Charges 3 and 4, on the other hand. Analyzing
Charges 3 and 4 first may help explain the findings as to
Charges 1 and 2.

18. Concerning Charges 3 and 4, Petitioner proved that
Respondent nade nunerous inappropriate comments to fenale
students, of a sexual nature, that understandably made the
students feel unconfortable. Respondent directed three of these
comment s and one behavior to T. R, a junior.

19. Wile wal king around the track during the personal
fitness class that T. R was taking from Respondent, he asked
her what she thought of a 26-year-old dating an 18-year-ol d.

T. R was either 18 years old or Respondent inplied that the
dating would await her 18th birthday; either way, T. R

reasonably believed that Respondent neant her. Al though



actually 29 or 30 years old at the time, Respondent typically
told his students that he was only 26 years old, so T. R
reasonably believed that Respondent neant him

20. T. R was so unconfortable with this question that she
mentioned it to a fermal e teacher at the school, Cheryl Marks-
Satinoff. Thoughtfully considering the matter, M. Marks-
Satinoff found that the question was "odd," but not "extrenely
i nappropriate" and "on the fence."

21. Ms. Marks-Satinoff's characterization of the question,
inisolation, is fair. |In the context of other coments to
T. R and other fermale students during the relatively short
period of two school quarters--little else, if any, of which was
Ms. Marks-Satinoff was then aware--the comrent acquires its
proper characterization.

22. To T. R, Respondent also said, "If | were still in
hi gh school, 1'd be clinbing in your window at night." T. R
was "shocked" by this comment, but her nother or stepnother,
when told by T. R about the comment--again, in isolation--did
not attach much inportance to it.

23. On another occasion, when a fenmal e student asked why
T. R's grade was better than D. P.'s grade, Respondent replied,

"T. R and | have an agreenent."

10



24. Wil e taking Respondent for personal fitness, T. R
found Respondent staring at her repeatedly. Accordingly, T. R
switched fromstretch pants to baggi es.

25. T. R's testinony is credible. She spoke with adults
about two of the comments roughly at the tine that they were
made. Also, T. R bore no grudge agai nst Respondent. She said
that she did not think tw ce about the dating coment, although
she obvi ously gave it enough thought to raise it with Ms. Marks-
Satinoff. T. R freely admtted that Respondent made the
comment about crawling into her windowin a joking nanner. She
discredited D. P., who is the alleged victimof the nost serious
sexual incident, discussed bel ow, as a person who always |ies,
convincingly. T. R added that D. P. told her once that
Respondent "tried" to kiss her and put his hand up her skirt and
did not understand why D. P. confided in her initially. T. R
testified that she never heard Respondent do or say anything
i nappropriate in the personal fitness class that she took with
D P T. R testified that Respondent nade her and her friends
| eave if they disturbed his class the few tines they got out of
their assigned class to visit his office and watch novi es.

T. R described another female student, B. H, who testified to
several inappropriate comments nade by Respondent, as soneone

who "likes to stir the pot."
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26. To A T., an 18-year-old who graduated from Tar pon
Springs H gh School in June 2002, Respondent alluded to the size
of her breasts, in front of the class, and used his hands to
frame them Al though done in connection with a warning that
A. T. was violating the school dress code due to the revealing
nature of her shirt, Respondent delivered this warning in a
sexual manner that was obviously unnecessary for the purpose of
rem nding the student to conformto the dress code.

27. A T. testified that she |iked Respondent as a
t eacher, but he made her unconfortable, and he should be nore a
teacher than a friend. Like T. R, A T. seened not to bear any
negati ve feelings toward Respondent, but instead nerely seened
to be describing an insensitive incident as it happened.

28. To N S., ajunior at the tine, Respondent said, upon
| earning that she had surgically inplanted rods in her back,
that he wanted to have sex with her. N S. testified that she
was not bothered by the remark. N S.'s testinony is credited.
She was friendly toward Respondent and had | ong dated
Respondent's teacher assistant.

29. To AL M, Respondent said that she | ooked pretty and
coul d get any guy she wanted. A M's testinony is credited.
She did not have nmuch interaction wth Respondent and was not
part of any group interested in causing himtrouble. She seens

sinply to have truthfully reported an ill-advised comment that

12



Respondent nmade to her, although she did not describe her
reaction to the coment.

30. To L. D., Respondent said that he had a bracel et of
hers that she had | ent himand that, whenever he | ooked at it,
it remnded himof her. L. D. felt unconfortable about this
remark. L. D. also testified that Respondent sonmetines tried to
get the boys to treat the girls with respect, and her testinony
is credited.

31. O her wtnesses, especially D. P. and B. H, described
ot her conmments, but their credibility is poor, and their
testimony cannot be credited. The deneanor of two w tnesses
favorabl e t o Respondent reveal ed sonet hi ng bordering on
exasperation with him even as they testified that he never said
anyt hing sexual ly i nappropriate in class. The deneanor of each
W tness was consistent with someone who believed that Respondent
was only joking around in class, when nmaeking sexually charged
comments, and had suffered nore than enough due to the
consequences of lies told by two fermal e students, as descri bed
bel ow.

32. In isolation, the cooment about having sex with a
student with orthopedic rods in her back is sexually offensive,
as is the sexual comment and gesture framing a female student's
breasts is sexually offensive. The conmments about the agreenent

between T. R and Respondent, the bracelet rem ndi ng Respondent
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of L. D, and A M being able to sufficiently pretty to get any
boy are not sexually offensive, in isolation, but, even in

i solation, betray a tendency by Respondent to regard certain of
his femal e students as femal es nore than students.

33. Wth the exception of the cooment to A M, all of the
comments, gesture, and behavior, in the aggregate during a
relatively short period of tinme, depict a transformation by
Respondent of the relationship between a teacher and several of
his students to a nore anbi guous relationship, at tinmes
resenbling the relationship that m ght exist between these girls
and the boys with whomthey attended high school. Nearly all of
t hese incidents enbarrassed the femal e students; all of them
except perhaps A. M, reasonably shoul d have been enbarrassed by
them Several of these incidents suggest that Respondent
regarded these fenmal e students as available for himin sone role
ot her than that of student--for instance, as fenmales with whom
to flirt. Petitioner has proved that Respondent exploited these
femal e students, with the possible exception of A M, for
per sonal gain.

34. This characterization of these comments, gesture, and
behavior is confirmed by Respondent's inplausible assertion that
all of these students, except N. S., are lying. If confident

that the coments, gesture, and behavi or were innocuous or at
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| east not inproper, Respondent could have gained credibility by
admtting these incidents and explaining their innocence.

35. Wth one exception, Petitioner has not proved that
Respondent sexual |y harassed or discrimnated agai nst his femal e
students or these students in particular. The record does not

suggest any quid pro quo in the sexual incidents, although the

agreenent with T. R approaches the type of proof required. Nor
does the record suggest that the sexual commentary, gesturing,
or behavior were so pervasive as to create a hostile
environment. Two students, N. S., A M, and L. D., were each
the subject of a single comment. One student, A T., was the
subj ect of a single incident, which consisted of a corment and
gesture. On this record, Petitioner failed to prove that
Respondent's treatnent of these students rose to harassnment or
discrimnation of themor of his femal e students in general.

36. However, Respondent's treatnent of T. R rose to
harassnment and sexual discrimnation because he nmade three
sexual Iy i nappropriate conments and engaged in one sexually
i nappropri ate behavior that caused her to alter her node of
dress. Respondent inplicitly asked her to think about dating
him-now or later--with the comment about a 26-year-old dating
an 18-year-old. Respondent inplicitly identified the
possibility of their having sex with the comment about cli nbing

in her window. Respondent alluded to the possibility of sex
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between T. R, a student, and hinself, a teacher with the power
of the grade, with the coment about her grade resulting from an
agreenent. And Respondent leered at T. R sufficiently to cause
her to change her workout cl othes.

37. In partial mtigation of the sexual comments,
gesture, and behavior, but not the harassnent or discrimnation,
no one seens to have provided Respondent with any tinely
feedback on this manner of interacting with certain fenale
students. The only reports to adults seemto have been of
i solated cooments. |In addition to the two reports noted above,
a nmal e student reported inappropriate comments, mdway through
the first quarter, to the teacher who was head of GOALS.

Al t hough the teacher did not describe the inappropriate
comments, she said that she talked only to the two female
students involved and evidently decided that the matter was not
sufficiently inmportant to discuss with Respondent or the

adm ni stration.

38. As noted above, Ms. Marks-Satinoff |learned fromT. R
of a borderline inappropriate corment. Sonetine later, in
January, she spoke briefly with Respondent and advised himto
wat ch i nappropriate conmments. This marks the only feedback, and
it was too late to alter the course of events.

39. However, for the sane reason that this | ack of

f eedback does not mtigate at all the harassnent and
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discrimnation involving T. R, the value of this mtigation is
| argely underm ned by the fact that the know edge of the need to
refrain frominproper personal references to students is not
granted only to the nost experienced teachers or adm nistrators.
Per haps Respondent was not fully aware that his coments,
gesture, and behavi or were sexually charged and did not realize
the effects of these comments, gesture, and behavior on his
students, as sone teachers may not be fully aware of their
sarcasmand its effect on their students. However, Respondent,
as a teacher, remains responsible for determning the effect of
his interaction upon his students and ultimately nust bear the
consequences if he fails to identify the problem

40. D. P. is the conplainant in Charge 1. She was born in
Sept enber 1984 and was a senior during the 2001-02 school year.
Respondent taught her peer counseling during the first quarter
and personal fitness during the second quarter.

41. D. P. testified that on Monday, January 14, 2002, she
approached Respondent to ask if she could exenpt a final exam
She testified that he said to return after lunch. Wen she did,
she testified that they net in his office where he kissed her
and nmoved his hand up her leg until he digitally penetrated her
vagi na.

42. D. P.'s testinony is unbelievable for several reasons.

First, two different students testified that they heard her say

17



t hat she woul d get Respondent into trouble. One of the students
testified that he heard her say this inmediately after an
argunent D. P. had with Respondent over absences and tardies.

D. P. was upset wi th Respondent because her nunerous absences
and tardies prevented himfromexenpting her fromthe final

exam nation in his class. D. P. did not tell anyone of the

all eged incident until imediately after she found that she
coul d not obtain an exam exenption from Respondent.

43. Second, D. P.'s testinony is unusually inconsistent
with other statenents that she has given. Some inconsistencies
are not fatal to credibility, but the nunmber and inportance of
i nconsi stencies in her testinony and statenents preclude a
finding of credibility. Numerous material discrepancies exist
between D. P.'s testinony at the hearing and her testinony in a
prehearing deposition. O her discrepancies exist between her
testinony at the hearing and earlier statements given to | aw-
enforcenment officers or nade to others. These discrepancies
i nclude differences of two hours as to when during the day the
i nci dent occurred and one day as to which day on which it
occurred. D. P."s inplausible inplication is often that the
persons taking down her version of events nade a m stake.

44, Third, D. P.'s testinony is inprobable. First,
Respondent was aware of the investigation into his dealings with

femal e students by the norning of January 14. The investigation
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was al ready underway by the end of the prior week. For
instance, D. P. had given her first statenent on January 11. It
is unlikely that Respondent woul d engage in such egregious
sexual abuse of a student while he knew that he was under

i nvestigation. Second, Respondent's teacher assistant testified
that he was in the office during the entire tine that the

i nci dent supposedly woul d have taken place, and he never saw

D. P.

45. Fourth, D. P. has a poor reputation for honesty anong
her peers who know her well. D. P. testified that she told
several persons about the sexual abuse, but they all denied such
conversations. At one point during her testinobny, she stated
t hat everyone at school had his or her own opinion concerning
runors as to with which student Respondent was accused of havi ng
an inproper relationship. As she testified, D. P. seened
clearly to have relished the attention that she had gai ned by
maki ng t he char ge.

46. S. Y. is the conplainant in Charge 2. S. Y. was born
in April 1987 and was a sophonore during the 2001-02 schoo
year. She was a student of Respondent. She testified that
Respondent taught her Freshman Experience during the third
quarter, although she was not a freshman and Respondent did not
teach very long into the third quarter before he was term nated,

as descri bed bel ow.
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47. S. Y. testified that Respondent kissed her one day
while they were alone in his office. A nunber of reasons exi st
that underm ne the credibility of this assertion.

48. First, S Y.'s testinony is also unusually
i nconsi stent with other statenents that she has given. At
different tines, she has attested that the kiss occurred between
Thanksgi vi ng and Chri stmas, before Thanksgi ving, and in January.

49. Second, S. Y.'s timng in reporting the kiss is
suspect. First, three tinmes she told investigators nothing
about a kiss. Second, she reported the kiss only after she knew
that D. P. had accused Respondent of sexual inproprieties.

S. Y. admitted that enotions were running "sky high" at the
time. Unlike D. P., who did not |ike Respondent, S. Y. Iliked
him at one tine even having a crush on him S. Y. appeared
capabl e of jeal ousy regarding her feelings about Respondent, as
evi denced by the follow ng facts.

50. Third, S. Y. reported the kiss immedi ately after he
referred her to the office for abruptly interrupting his class
and | oudly demandi ng that he tell her who el se he was "fucking."
Al t hough she deni ed know edge that Respondent was havi ng sexual
intercourse with any students, including herself, S. Y. admtted
that the referral pronpted her to report the kiss to an

i nvesti gator.
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51. Fourth, S. Y. engaged in enbellishment concerning her
rel ati onship with Respondent, as would be consistent with a
fantasy attachnent to him Although S. Y. inplausibly denied
it, she told Ms. Marks-Satinoff that she had been to
Respondent's hone, which was in a poor section of C earwater.
Respondent's honme is not in a poor section of Clearwater. S. Y.
al so has said that Respondent proposed that she and another girl
performin a porn novie that he would nake. The reality is
ei ther that she proposed it to Respondent, who told her never to
suggest such a thing again, or that a former boyfriend proposed
t he porn novi e--w thout Respondent's invol venent.

52. For the reasons |isted above, it is inpossible to
credit the testinmony of D. P. or S. Y. that Respondent sexually
abused them Although the presence of nultiple accusations of
this type nmay sonetines be indicative of their reliability, they
are nore likely due to Respondent's sexual banter and flirtation
and repeated failure to maintain appropriate boundari es between
t he professional and the personal. Both D. P. and S. Y. were
doubt| essly aware of Respondent's tendencies in this regard,
and, fromthis sexually charged atnosphere, which Respondent
hi mrsel f had hel ped create, they struck back at Respondent by
meki ng sexual allegations. D. P. chose to strike out at
Respondent for not granting her an exenption to which she was

not entitled, and S. Y. chose to strike out at Respondent for
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referring her to the office and not neeting the unrealistic
expectations that she and her infatuation on Respondent had
gener at ed.

53. Shortly after D. P. and possibly S. Y.'s charges
energed, |aw enforcenent officers arrested Respondent, who
remained in jail for nine days. In June 2002, the state
attorney's office dropped the charges, although D. P. testified
at the hearing that she intended to sue Respondent and
Petitioner. Petitioner then term nated Respondent's enpl oynent
six weeks prior to the end of the termof his annual contract.

54. A proper penalty nust reflect the nature of the
of fense and its inpact on the students. Sonme students who were
t he subject of inproper coments, gesture, and behavi or denied
enbarrassnent. O those admtting to enbarrassnent, it does not
seemto have been traumati zing or even especially painful. Not
entirely without reason, some of the students inplied that
Respondent had al ready suffered enough, having been fired and
served nine days in jail on accusations that were not
established on this record. Also, the mtigation discussed
above, as to the failure of authority figures to provide
Respondent with tinely feedback as to the inproper coments,
gesture, and behavior, but not harassnent and discrim nation,

plays a role in setting the penalty.
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55. Petitioner's representative fromthe Ofice of
Prof essi onal Standards testified that Charges 3 and 4 woul d
suffice to warrant dism ssal, depending on the frequency of the
i mproper coments. The inproper conments warrant, at nost, an
unpai d suspensi on of three days, but the harassnent and
discrimnation involving T. R warrant a nore serious penalty.
In the absence of the other sexually inappropriate coments and
gesture, the harassnent and discrimnation involving T. R
probably would warrant a | ong suspensi on.

56. However, two facts warrant term nation. First, the
harassnent and discrimnation involving T. R are acconpani ed by
t he sexual ly inappropriate conments and gesture involving the
ot her students. Second, still not grasping the requirenents of
a professional's proper relationship toward his students,
Respondent has continued, inplausibly, to deny all of the
sexual Iy i nappropriate comments, except for an adnission of a
vague version of the coment about the orthopedic rod in N S.'s
back. By branding these students liars when he hinself is
| yi ng, Respondent nmakes the case for Petitioner that term nation
is the proper renedy.

CONCLUSI ONS OF LAW

57. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1),

Florida Statutes. (Al references to Sections are to Florida
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Statutes. All references to Rules are to the Florida
Adm ni strative Code.)
58. Petitioner nust prove the material allegations by a

preponderance of the evidence. Dilleo v. School Board of Dade

County, 569 So. 2d 883 (Fla. 3d DCA 1990).

59. Section 230.33(7)(e) authorizes the superintendent to
suspend a teacher until the next nmeeting of the school board.
Section 230.23(5)(f) authorizes the school board to suspend or
dism ss a teacher, pursuant to Chapter 231, Florida Statutes.
Section 231.36(1)(a) provides:

Al [instructional-staff] contracts, except
continuing contracts as specified in
subsection (4), shall contain provisions for
di sm ssal during the termof the contract
only for just cause. Just cause incl udes,
but is not limted to, the follow ng

i nstances, as defined by rule of the State
Board of Education: m sconduct in office,

i nconpet ency, gross insubordination, wllful
negl ect of duty, or conviction of a crine

i nvol ving noral turpitude.

60. Rules 6B-4.009(2) and (3) define "m sconduct in
office" and "imorality,"” but not "willful neglect of duty."
The rules state:

(2) Immorality is defined as conduct that
is inconsistent with the standards of public
consci ence and good norals. It is conduct
sufficiently notorious to bring the

i ndi vi dual concerned or the education
profession into public disgrace or

di srespect and inpair the individual's
service in the comunity.
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(3) M sconduct in office is defined as a
violation of the Code of Ethics of the
Educati on Profession as adopted in Rule
6B-1. 001, FAC., and the Principles of

Pr of essi onal Conduct for the Education
Profession in Florida as adopted in Rule
6B-1. 006, FAC., which is so serious as to
inmpair the individual's effectiveness in the
school system

61. Petitioner failed to prove that Respondent is guilty
of immorality. H's conduct was not "sufficiently notorious to
bring the individual concerned or the education profession into
public disgrace or disrespect and inpair the individual's
service in the community." Likew se, Petitioner has failed to
prove that Respondent is guilty of willful neglect of duty. The
record discloses that he largely attended to his instructional
duties and his inappropriate comments, gesture, and behavior did
not constitute a willful abandonment of such duties.

62. However, the issue is closer as to m sconduct in
office. Rule 6B 1.006(3) provides that, with respect to
student, a teacher:

(a) Shall nake reasonable effort to protect
the student fromconditions harnful to

| earning and/or to the student's nental
and/ or physical health and/or safety

(g) Shall not harass or discrimnate

agai nst any student on the basis of .
sex . . . and shall make reasonable effort
to assure that each student is protected
from harassnent or discrimnation

(h) Shall not exploit a relationship with a
student for personal gain or advantage.
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63. Petitioner proved that Respondent harassed and
di scrimnated against T. R due to sex and generally exploited
his relationship with several fenmale students for personal gain
or advantage by treating themas fenal es rather than students.
Al t hough the evidence is not clear and convincing on this point,
Petitioner proved by a bare preponderance of the evidence that
Respondent's harassnent and discrimnation involving T. R and
treatnment of the other femal e students di scussed above was so
serious as to inpair his effectiveness in the school system

64. Petitioner's Policy 8.25(1)(0o) forbids enployees from
having an inappropriate relationship with a student. Policies
8.25(1) (k) and 8.25(1)(l) cover the prohibitions stated in Rule
6B-1.006(3)(h) and (g), respectively. Policy 8.25(1)(x)
i ncorporates state law. The penalties for these violations
range from cautions or reprimnds to di sm ssal.

65. School Board Policy 8.25(1)(a) calls for dismssal of
a teacher guilty of "inappropriate sexual conduct,” but the
exanples are all of conduct nore serious than exists in this
case: "lewd and | ascivious behavior, indecent exposure,
solicitation of prostitution, sexual battery, possession or sale
of pornography involving mnors, and sexual relations with a
student."” Policy 8.25(1)(k) provides a penalty range of caution
to dism ssal for "using position for personal gain,” and Policy

8.25(1)(0) provides for a penalty range of reprimand to
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di sm ssal for sexual harassnent or discrimnation of a student.
These |l atter policies are applicable here. Policy 8.25(3)
identifies a wide range of aggravating and mtigating factors;
the relevant factors have been identified above.

66. The harassnent and discrimnation involving T. R is
the focus for the discipline. Harassnment and discrimnation
involving a student is serious, but Petitioner's policy calls
for anything froma reprimand to dism ssal. Respondent's
behavior toward T. R is not sufficiently serious as to warrant
di sm ssal. However, one aggravating factor is Respondent's
sexual | y i nappropriate comments, gesture, and behavior toward
the other femal e students, but, even this probably woul d not
have justified dism ssal. The aggravating factor that warrants
di sm ssal is Respondent's unprofessional attenpt to deny
responsibility for his actions and, even worse, accuse the
students whom he nistreated of |lying. Respondent still seens
not to understand the professional responsibilities of a teacher
toward his students.

RECOMVENDATI ON

It is
RECOMVENDED t hat the Pinellas County School Board enter a

final order dism ssing Respondent from enpl oynent.
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DONE AND ENTERED this 13th day of February, 2003, in

Tal | ahassee, Leon County, Flori da.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the derk of the

Di vi sion of Adm nistrative Hearings
this 13th day of February, 2003.

COPI ES FURNI SHED,

Kat hl een M Ri chards, Executive Director
Fl ori da Educati on Center

Depart ment of Education

325 West Gaines Street, Room 224-E

Tal | ahassee, Florida 32399-0400

Dani el J. Wodring, General Counsel
Depart ment of Educati on

325 West Gai nes Street

1244 Turlington Buil ding

Tal | ahassee, Florida 32399-0400

Mari an Lanbet h, Program Speci al i st
Bur eau of Educator Standards

Depart nment of Educati on

325 West Gaines Street, Suite 224-E
Tal | ahassee, Florida 32399-0400

Mar k Herdman, Esquire

Her dman & Sakel | ari des, P. A
2595 Tanpa Road, Suite J

Pal m Harbor, Florida 34684
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Jacqueline M Spoto, Esquire
School Board of Pinellas County
301 Fourth Street, Southwest
Post O fice Box 2942

Largo, Florida 33779-2942

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this recormended order. Any exceptions
to this recormended order nmust be filed with the agency t hat
will issue the final order in this case.
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